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Introduction

The Surface Mining Control and Reclamation Act of 1977 (SMCRA\) created the Office
of Surface Mining Reclamation and Enforcement (OSM) in the Department of the
Interior to oversee regulation of coal exploration, surface coal mining and reclamation
operations, and reclamation of lands adversely affected by past mining practices.
SMCRA provides that, if certain conditions are met, a state may assume primary
authority for reclamation of abandoned mine lands (AML) within its borders. Once a
state has obtained such approval, OSM has the responsibility to make investigations,
evaluations, and inspections necessary to determine whether that state’s AML program is
being administered in accordance with approved program provisions.

On December 23, 1981, the Secretary of the Department of Interior approved North
Dakota’s Abandoned Mine Land Reclamation (AMLR) Plan under Title IV of SMCRA.
With that approval, the State of North Dakota through the North Dakota Public Service
Commission (NDPSC) has exclusive responsibility and authority to operate and
administer the Abandoned Mine Reclamation Program.

OSM’s evaluation methods are based upon OSM Directive AML-22 (Evaluation of State
and Tribal Abandoned Mine Lands Programs) and a Performance Agreement (PA)
between NDPSC and OSM. The PA established a commitment between NDPSC and
OSM identifying topics for review, methodologies for enhancement and evaluation of
performance reviews, and assistance in the preparation of the final report. Assessment of
NDPSC performance includes reviews of selected topics such as fiscal and administrative
controls, progress in coal mine reclamation, overall reclamation success, public
interaction and outreach, and integration with the OSM Abandoned Mine Land Inventory
System (AMLIS) database. Reclamation site visits were conducted jointly by NDPSC
project managers and OSM staff. Evaluation year 2011 consisted of a full twelve month
period beginning on July 1, 2010 and ending on June 30, 2011.

The following is list of acronyms used in this report:

AML Abandoned Mine Land

AMLIS Abandoned Mine Land Inventory System

AMLR Abandoned Mine Land Reclamation

AMLD Abandoned Mine Land Division

ATP Authorization to Proceed

CIL Certified in Lieu Funds

CFO Casper Field Office

FONSI Finding of No Significant Impact

NDPSC North Dakota Public Service Commission

NTTP National Technical Training Program

OSM Office of Surface Mining Reclamation and Enforcement
PA Performance Agreement

PAD Problem Area Definition

PBRF Prior Balance Replacement Funds

SMCRA Surface Mining Control and Reclamation Act of 1977
TIPS Technical Innovation and Professional Services
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Program Administration

The North Dakota AMLR program continues to operate under the guidelines of SMCRA,
the approved State Reclamation Plan, the Federal Assistance Manual, and associated
rules, regulations and policy decisions. The State administers an excellent AMLR
program in full compliance with their approved AMLR Plan.

The Casper Field Office (CFO) continues to enjoy an excellent working relationship with
the staff of North Dakota AMLD. Their personnel are experienced, knowledgeable, and
dedicated to the goals of the program. AMLD also maintains a good relationship with
other State and Federal agencies that must be contacted during the course of preparing
projects for reclamation. North Dakota AMLD maintains a program staff of 4.75 full
time employees and their administrative offices are located in the Capitol building, in
Bismarck. North Dakota AMLD received $3,425,951 dollars in evaluation year 2011 to
accomplish the necessary reclamation of hazardous abandoned mines. All project design
work is completed in house by staff personnel, and actual reclamation work is contracted
out to private construction firms.

North Dakota AMLD initiates reclamation activities each spring as soon as weather
conditions allow. Many rural sites are accessible only by dirt and gravel roads, which
must be allowed to dry sufficiently before heavy equipment can travel on them. Work
may start as much as two months earlier on sites located near the paved road system, and
it continues until halted by the severe weather conditions usually encountered in North
Dakota during the winter. Coal outcrop fire suppression projects are also conducted
during winter months. However, this is generally the time of the year when future
projects are designed, and coordination necessary to get projects ready for the next
construction season takes place. All of the reclamation completed in North Dakota to
date has been on abandoned coal mines, and no non-coal work is planned (Table 1).

Prior to initiating any construction work, AMLD submits a documentation package to
OSM with a request for an Authorization to Proceed (ATP). This package includes 1) a
complete Environmental Assessment or Categorical Exclusion, 2) a project eligibility
determination pursuant to 30 CFR 874.12 prepared by the Director of the North Dakota
Reclamation and AML Divisions, 3) a lien determination pursuant to 30 CFR 882.13 if
necessary, 4) a threatened and endangered plant and animal species survey, and
consultation results with the U.S. Fish and Wildlife Service, 5) consultation results with
the State Historic Preservation Office, 6) site maps and photographs, and 7) AMLIS
Problem Areas Description (PAD) reports. If acceptable and complete, CFO issues a
Finding of No Significant Impact (FONSI) and an ATP pursuant to section 4-160-50D.3
of the 2011 Federal Assistance Manual to AMLD prior to reclamation or construction of
each project.

Noteworthy Accomplishments

A. Overall Performance

Since the Program’s inception, the North Dakota AMLD has conducted over 134 primary
reclamation projects, 25 emergency projects and numerous construction maintenance and
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sinkhole filling projects, at a total cost of approximately $37 million of federal funds.
More than 17 miles of dangerous surface mine pits and highwalls and 1,500 acres of
underground mine subsidence have been reclaimed. These projects have reduced the
likelihood of death or injury to property owners and the public. Details of these

achievements can be found in Table 1.

TABLE 1. NORTH DAKOTA ABANDONED MINE LAND

RECLAMATION NEEDS AND ACCOMPLISHMENTS
SINCE PROGRAM APPROVAL

Coal-related problems

Noncoal-related

Problem nature | Unit problems
Abatement status Abatement status
Unfunded | Funded | Completed Total Funded | Completed
Priorities 1, 2 and 3 (Protection of public health, safety, and general welfare)
Dangerous Highwalls Lin. Feet 71,125( 10,750| 85,498.9| 167,373.9 0 0
Dangerous Count 0 0 4 4 0 0
Impoundments
Dangerous piles & embankments| Acres 0 0 297 297 0 0
Gobs Acres 1 0 0 1 0 0
Hazardous Equip. & Facilities Count 5 0 14 19 0 0
Hazardous Water Body Count 25 0 18 43 0 0
Industrial/Residential Waste Acres 17 0 19 0
Polluted Water: Agric. & Indust. | Count 1 0 7 0
Polluted Water: Human Count 1 0 1 0 0
Consumption
Portals Count 10 0 13 23 0 0
Spoil Area Acres 110 0 0 110 0 0
Subsidence Acres | 31387 0| 13336| 44782 0 0
Surface Burning Acres 0 0 1 1 0 0
Vertical Opening Count 42 0 88 130 0 0
Water Problems Gal/Min 10 0 0 10 0 0

Note: All data in this table are taken from the Abandoned mine Land Inventory System (AMLIS) 8/17/11

B.

Other Accomplishments

An AML staff member received the Wildlife Habitat Award from the North Dakota
Chapter of the Wildlife Society for his outstanding work in designing AML projects that
benefit wildlife habitat. This staff member worked closely with the State Game and Fish
Department on several projects, and oversaw reclamation work that included re-
vegetation, the design and construction of wetlands, and planting of trees and shrubs.




V.

OSMRE Assistance

NDPSC retains highly qualified staff capable of utilizing OSM software and technology.
Staff routinely use mobile computing technology, and require TIPS support of ArcPAD,
GIS, AutoCAD, and Remote Sensing software licenses to perform their duties. The
AMLD has representatives that are Geospatial Data Stewards, and participate on the
Western Region Technology Transfer Team, and geospatial conferences. Continued
involvement in these technical conferences and teams will foster additional partnerships
and innovative approaches to resolve technical challenges.

A. National Technical Training Program (NTTP)

The National Technical Training Program (NTTP) was not able to provide records
pertaining to attendance of NDPSC staff at NTTP training courses during the evaluation
year.

B. Technical Innovation and Professional Services (TIPS)

During the evaluation year no AML staff attended any TIPS training courses. No staff
members participated as TIPs instructors.

C. Other Assistance

North Dakota PSC staff submitted a recommendation for new mobile computing devices
via a request from the OSM TIPS Mobile Computing Team. The North Dakota PSC staff
recommended a Laser Technology, TruPulse 360-Laser Rangefinder / Integrated
Compass and Inclinometer. This TruPulse Laser Rangefinder is fully compatible with
ArcPad and ArcGIS and can be used in the field connected to other mobile computing
devices to provide GPS coordinate readings and laser rangefinder distances across
difficult or un-navigable terrain. More information on this device can be found at:
http://www.opticsplanet.net/laser-technology-trupulse-360-laser-range-finder.html . The
TIPS Mobile Computing Team has accepted this recommendation and will purchase this
TruPulse 360-Laser Rangefinder to enhance mobile computing capabilities.

Results of Evaluation Year 2011 Review

Topic evaluations reports and individual project reports containing much more detail are
on file in the 2011 Annual Evaluation files at the Casper Field Office. As identified in
the current PA, the following topics were selected for evaluation: 1) Overall Reclamation
Success, 2) AML Emergency Investigations and Abatement Efforts, 3) AML Fiscal and
Administrative Controls, 4) Integration with AMLIS, and 5) Public Outreach. In
addition, the following topic was chosen specifically for the 2011 review, 6) Abatement
Results of Increased AML Funding.

The North Dakota AML PA was signed on June 3, 2008. The current PA will remain

applicable until such time as a re-evaluation is deemed appropriate. The PA describes the
team’s purpose and the topics selected for review to evaluate the performance of the
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AML program. On-the-ground, performance-based results were the principal focus of
program evaluation and documentation.

Results of the 2011 evaluations are summarized below. The evaluations included field
visits to AML projects, interviews with NDPSC-AMLD staff, and reviews of the AMLR
Program’s project specifications, grant applications and reports, and internal State and
AMLIS inventories.

A. Overall Reclamation Success

Our 2011 evaluation of overall reclamation success determined if NDPSC-AMLD’s
reclamation met project goals. We compared NDPSC-AMLD’s reclamation to project
specifications, results of interagency consultation, and other information. Our evaluation
focused on determining whether reclamation met project goals by implementing the
scope of work to abate original hazards, complying with conditions (if any) resulting
from interagency consultation, and improving overall site conditions compared to pre-
reclamation conditions. Generally, we agreed projects met their goals if abatement and
reclamation measures were intact and functional, and if no problems compromising those
measures were apparent. We considered site conditions improved overall if hazards to
public health and safety were abated and associated reclamation reduced environmental
problems such as erosion and sedimentation while promoting re-vegetation.

We concluded that the projects we visited met their respective goals. NDPSC-AMLD
met the goals of abating hazards and improving site conditions at all projects conducted
in 2011. Highwalls associated with abandoned surface coal mines were properly
eliminated and the re-graded areas were re-vegetated. Underground mine voids were
backfilled remotely with injection of pressurized grout through drilled injection holes to
eliminate the threat of subsidence. The injection holes were properly reclaimed.
Sinkholes associated with underground mine voids were properly eliminated and the
backfilled areas were re-vegetated.

The following is a summary of non-emergency AMLD Projects conducted during
EY2011:

2010 Williams County 9 Phase 5 Project

This project represents the fifth consecutive year of a project series conducted to stabilize
county highway streets and residential areas from underground collapse. Reclamation
efforts involve drilling and pumping pressurized grout into underground mine workings
beneath areas near Williston. This project incorporated pre and post project
informational workshops, pre and post structural surveys and structural monitoring, a
groundwater monitoring program, and the use of borehole camera surveys. A FONSI and
ATP were issued by OSM on Jan. 22, 2010. The project was closed out on November 18,
2010 and completion data was entered into AMLIS on June 1, 2011.

2010 Beulah/Zap Phase 11 Project

This project area is located near the cities of Beulah and Zap, ND. Project activities
include pressurized grouting, remote backfilling and associated work at several locations
within Mercer County. This project is a continuation of previously conducted work to
stabilize undermined segments of public roads near Beulah and Zap. A FONSI and ATP
were issued by OSM on Jan. 22, 2010. The project was closed out on February 9, 2011
and completion data was entered into AMLIS on May 18, 2011.
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2010 Buechler/Velva Phase 1 Project

This project area is located approximately 7 miles from Velva, ND. Project activities
include backfilling approximately 2 miles of dangerous highwalls and leveling adjacent
spoil piles. The highwalls are unstable and more than 75 feet in height in places. A
FONSI and ATP were issued by OSM on Jan. 22, 2010. The problem area encompasses
approximately 1185 acres. The contract for this project was awarded to Smith
Contracting on April 28, 2010. Smith’s work ended on September 16, 2010 with contract
default and abandonment of the project. By filing a claim against Smith’s performance
bond and working with Smith’s bonding surety, a tender agreement was arranged and
executed by the PSC on May 5", 2011. Work resumed on May 19" and is expected to be
completed by the end of September, 2011.

2010 Columbus Topo Maps
This project collected aerial photography and topographic maps for project development.
The contract closed August 31, 2010.

2009 Sinkhole Maintenance

This project is a continuation of the 2008 Sinkhole Maintenance Project. This project
addressed the filling of approximately 310 dangerous sinkholes. These sites are located
on 13 properties near Wilton, Dickinson, Noonan, Beulah, and Garrrison. The FONSI
and ATP were issued by OSM on Sept. 9, 2009. This project was extended until
November 30, 2010.

Buechler/Velva Maintenance
This maintenance project repaired erosion and rip-rap to stabilize a drainage way near the
Buechler/Velva project Site. The project was completed on November 17, 2010.

B. AML Emergency Investigations and Abatement Efforts

Our 2011 evaluation of AML emergency investigations and abatement efforts determined
if the emergency criteria of the State AMLR plan are satisfied and the project(s) are
completed as described in the AML Emergency Investigation report. The 2011 review
sample included all AML emergency reports received during the evaluation year, and all
emergency projects completed during the evaluation year.

The State Emergency Program as approved by OSM on Sept. 27, 1993 was discontinued
in 2011 after OSM eliminated funding of emergencies. North Dakota now has instituted
a Rapid Response program to fulfill the same purpose as the Emergency Program. OSM
now considers emergency projects as the Rapid Response program. The State still
considers and calls AML sites that pose a serious and immediate hazard to the public as
“Emergency Projects”, even though OSM no longer provides special funding for
eliminating these hazardous conditions. The State continues to submit AML emergency
investigation reports, eligibility determinations and other documentation required for
NEPA compliance prior to proceeding with the projects.

During evaluation year 2011 the NDPSC-AMLD received one report of an AML
emergency, the Wilton Garrison Rapid Response.

Wilton Garrison Rapid Response

This project was time sensitive and required the immediate repair of dangerous sinkholes,
caused by underground mine collapse. These sinkholes occurred along Highway 36, near
Wilton, along a driveway near Garrison, along Highway 200, Mercer County Highway

6




21N, and an occupied residence near Beulah. This project went through the normal
process of approval, but the situation justified expedited action in the interest of public
health and safety. The project was completed on May 6, 2011.

Beulah KDKT Emergency

The Beulah KDKT Emergency project, occurred during EY 2010, and all work was
completed during EY2010, however, the contract was not closed until July 14, 2010
(during EY2011).

This project was initiated to repair a dangerous sinkhole caused by underground mine
collapse near the KDKT Radio Tower in Beulah, ND. This sinkhole was reported to the
NDPSC on June 1, 2010. A categorical exclusion was granted, and a Finding of Fact and
Declaration of Emergency from OSM were issued on June 7, 2010. The sinkhole was
filled with 50 cubic yards of cementitious grout, and an additional 200 cubic yards of dirt.
The site was also re-graded, top-soiled and seeded. Work was completed on June 28"
and the contract was closed on July 14, 2010.

C. AML Grant Fiscal and Administrative Controls

North Dakota’s total available FY2011 (began March 1, 2011) consolidated grant is
$3,425,951. Of this, $1,988,747 consists of Prior Balance Replacement Funds, $994,062
in State Share Funds, and $443,142 in Historic Coal Funds. This allocation was budgeted
by NDPSC as $404,278 in AML Non-Emergency Administration and $3,021,673 in
AML Project Construction Costs. This total also does not include any Emergency
Program funding. All projects conducted during the grant periods are anticipated to
involve the reclamation of abandoned surface and underground coal mines.

ND PSC maintains a very cost effective program with 11.8% of the grant dedicated to
Administrative Costs. The remainder of the grant is spent on project design and
construction. The grant funding and expenditures are broken down as follows:

Table 1. AML Consolidated Grant Funding and Expenditures

2011 AML Consolidated Grant
Prior Balance Replacement Funds —h(1)  $1,988,747

State and Tribal Share $994,062

Historic Coal Funds $443,142

Total $3,425,951
Grant Line Item Budgets

Administrative Costs $404,278

Project Construction Costs $3,021,673

Total $3,425,951

D. Abatement Results of Increased AML Funding

In 2006, Congress approved the Surface Mining Control and Reclamation Act
Amendments of 2006 as part of the Tax Relief and Health Care Act of 2006 (P.L. 109-
432). Part of the amendments changed the funding amounts and funding calculations to
both certified and uncertified States and Tribes. The Amendments created two new
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funding mechanisms for certified States and Tribes: Prior Balance Replacement Funds
(PBRF) under Section 411(h)(1) and Certified in Lieu Funds (CIL) under Section
411(h)(2). PBRF are State Share moneys that were not distributed over past years and
now will be distributed in their entirety over a seven year period starting in Federal FY
2008. PBRF may be used for those purposes the State legislature or Tribal council
establishes, giving priority to addressing the impacts of mineral development (30 CFR §
872.31). CIL funds are State Share moneys that would have been distributed from the
Abandoned Mine Lands Fund, only these moneys for certified States and Tribes are now
distributed from the general funds of the United States Treasury that are otherwise
unappropriated.

North Dakota has not certified completion of all known P1 and P2 coal problems. As
such, North Dakota’s funding is derived from PBRF under Section 411(h)(1), State Share
Funds under Section 402(g)(1)(A) and Historic Coal Funds under Section 402(g)(5).

North Dakota receives no funding from CIL funds under 411(h)(2).

A summary of North Dakota’s AML funding over the past 4 years is shown in Table 2.

Table 2. Distribution of North Dakota’s AML Grant from FY 2008 to FY 2011

Year Requested PBRF State/Tribal Historic Coal Min. Prog.Fund
2008 $2,972,803  $1,988,747  $755,865 $200,994 $27,197

2009 $2,937,279  $1,988,747  $655,341 $230,470 $62,721

2010 $3,398,697 $1,988,747 $1,015,573  $394,377 $0

2011 $3,425,951  $1,988,747  $994,062 $443,142 $0

Table 3. North Dakota’s AML Grant Line Item Budgets from FY2005 to 2011

Year Total Dist.  Admin. Costs Const. Costs Emergency  Set Aside
2005 $1,620,156  $191,931 $1,328,225  $100,000 $0
2006 $1,618,995 $201,196 $1,199,299  $100,000 $118,500
2007 $1,667,340 $257,766 $1,202,624  $100,000 $106,950
2008 $3,072,803  $292,113 $2,680,690  $100,000 $0
2009 $3,037,279  $398,748 $2,538,531  $100,000 $0
2010 $3,398,697  $396,899 $3,001,798  $0 $0
2011 $3,425,951  $404,278 $3,021,673  $0 $0

E. Evaluation of Abandoned Mine Land Inventory System (AMLIS)

Our 2011 evaluation of AMLIS determined if the information the State entered into
AMLIS agrees with information in its files. This topic was mandated for review due to a
September, 2004 report issued by Interior’s Office of the Inspector General (OIG). The
report criticized the accuracy of AMLIS data, based on the OIG review of AMLIS data
for four eastern States’ AML programs. The OIG’s review concluded that AMLIS data
did not match data in those States’ files and recommended establishing “a quality control
system that ensures that States, Tribes, and OSM, as applicable, review and certify the
accuracy of data entered into AMLIS.” In response to the OIG’s recommendation, OSM
required its field offices to implement two requirements. The first requirement is to
*“assure that each State and Indian Tribe AML program has procedures in place to ensure
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and certify the accuracy of data entered into AMLIS” as part of the FY2004 oversight
(subsequently changed to FY2005). OSM Headquarters subsequently advised field
offices to drop the certification requirement. As a result, the focus is to make sure States
and Tribes have requisite systems in place. The CFO has determined North Dakota has
such a system in place that is adequate to ensure accurate data is entered into AMLIS.

The second requirement implemented by OSM in response to the OIG’s recommendation
stated, “[o]nce these State and Indian Tribe procedures are in place, OSM will annually
review a random sample of [PADs] to see if the information entered into AMLIS agrees
with the information in the PAD.” As a result, the focus is to make sure the data States
and Tribes entered into AMLIS PADs (an integral part of AMLIS) agrees with the
information in their files. The evaluation goal was to determine if the information North
Dakota enters into AMLIS, for projects completed during the evaluation year, agrees with
information in its files.

The North Dakota AMLD compiles data from various sources for input into AMLIS.
These sources include project information spreadsheets, project diaries, close-out reports
to the PSC and meeting minutes from PSC-approved payment of contractor invoices.
Data pertaining to emergency projects include procurement and contract data compiled in
Project Summary Books, site-specific project data and site photographs. Project
completion data is tracked on an EXCEL spreadsheet. Information in the spreadsheet
includes project name, location, contract number, contractor, year of contract, year of
completion, cost and method of reclamation.

Information entered into AMLIS is performed by designated Project Managers on the
AMLD staff. This information is based on the above-mentioned data sources. Since
AMLIS data is not intended to include maintenance project information, maintenance
project data is housed in a separate location from other project data. The AMLD keeps
records of maintenance projects in a separate booklet describing procurement,
contracting, scope of work and photographs for each of the maintenance projects.

Completion information entered into AMLIS for the total number of projects completed
during the evaluation year was analyzed and compared to the information contained
within the AMLD files.

We concluded the information North Dakota AMLD entered into AMLIS for completed
projects agrees with the information in its files.

F. Public Outreach

The AMLD encourages public participation through public meetings, public service
announcements, press contacts, project meetings, and by responding to public inquiries.
AML staff responded to more than 63 calls regarding abandoned mines. NDPSC hosted
the 2011, 28" Annual Meeting of the American Society of Mining and Reclamation
(ASMR). OSM was a co-sponsor of the event. Three NDPSC and one OSM staff
served on the ASMR Program Committee. Two OSM staff, including the CFO Director,
gave presentations at the event.



VI.

Staff from NDPSC, as well as staff from OSM’s Western Region, Technology
Management Division (TMD) also participated on the Bond Release Workshop
Committee. The committee coordinated a day long workshop during the ASMR meeting
that featured speakers and a panel discussion focusing on presentations regarding
Challenges of Bond Release for Western U.S. Coal Mining.

Conclusions

OSM has completed its evaluation of topics specified in the PA between NDPSC and
OSM. This evaluation specifically examined six topic areas to evaluate NDPSC
performance:

1) Overall Reclamation Success,

2) AML Emergency Investigations and Abatement Efforts,
3) AML Grant Fiscal and Administrative Controls,

4) Integration with AMLIS

5) Public Outreach, and

6) Abatement Results of Increased AMLFunding

NDPSC met the goals of abating hazards and improving site conditions at all its’ projects
during EY2011. Dangerous sinkholes were filled, highwalls were buried, and spoil piles
were leveled. Coal mine fires were extinguished, coal exposures and slack were buried,
and sites were re-vegetated. The single emergency situation was handled quickly and
efficiently, and significant damage to property was avoided.

Financial Stature Reports were submitted within the required timeframes and with no
deficiencies noted. A review of the North Dakota AML Grant Accounting Procedures
confirmed that recent audits had no questioned or disallowed costs associated with OSM-
North Dakota AML grant(s).

NDPSC has an excellent data management system, primarily based on their GIS
infrastructure. Their data entries into AMLIS are correct and complete to the degree that
development of the new E-AMLIS system has hampered data entry.

We have concluded that the NDPSC is adhering to the public participation and
involvement policy of the North Dakota AMLR plan by holding public meetings
regarding potential AML project sites.

Overall, NDPSC has performed its duties admirably and has adhered to its AML

Reclamation Plan. NDPSC is recognized by OSM for the performance and quality of its
work.
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APPENDIX A: State Comments and CFO’s Responses to the Draft Annual
Evaluation Summary Report

Comments and suggestions were received by from the NDPSC on September 12, 2011.
OSM agrees with the State comments and suggestions and has made appropriate
modifications to the annual oversight report.
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