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Beginning

Evaluation Year 2013
(July 1,2012)
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PURPOSE

Background

On December 23, 1981, the Secretary of the U. S. Department of the Interior approved
the North Dakota Abandoned Mine Land (AML) Reclamation Plan under the provisions
of the Federal Surface Mining Control and Reclamation Act (SMCRA). With that
approval, the State of North Dakota assumed primary authority for the reclamation of
non-emergency abandoned mine land projects within the State. On September 27, 1993,
the Secretary approved North Dakota’s May 25™ amendment to its AML Reclamation
Plan allowing North Dakota to assume responsibility for an emergency response
reclamation program. The North Dakota Public Service Commission (NDPSC),
Abandoned Mine Lands Division currently administers these programs. As provided by
SMCRA, following program approval, the Office of Surface Mining (OSM) is
responsible for overseeing the State's administration of its approved program. The
Casper Field Office (CFO), under the Western Region (WR), carries out this
responsibility.

To measure the State's success in meeting the environmental protection goals of SMCRA,
OSM and the North Dakota Public Service Commission (NDPSC) have cooperatively
developed this Performance Agreement, using guidance in OSM Directive AML-22,
Evaluation of State and Tribal Abandoned Mine Lands Programs. The Agreement
focuses on measuring on-the-ground success of the approved program and identifying the
need for financial, technical, and other program assistance.

OSM is also committed to providing technical assistance to NDPSC to enhance its AML
Reclamation program and address any complex technical problems that may arise on a
specific reclamation project. The oversight review and technical assistance efforts may
blend in instances where the NDPSC and OSM need to work together to resolve program
issues. This Agreement provides flexibility for these processes to be intermingled during
the evaluation period.

Since the oversight review and technical assistance processes are continuous and not
limited to one year, this Agreement contains the basic framework of oversight/technical
assistance activities in North Dakota until it is amended or terminated. Both parties may
amend this Agreement at any time to meet the objectives of Directive AML-22.

This arrangement will also provide the necessary flexibility to include unforeseen
program problems or technical assistance requests as additional review topics at any time.
Issues identified in the topical reviews or technical assistance requests that warrant
further consideration may be included in this Agreement. Any evaluation topic or
technical assistance request not completed during the evaluation period will move into
the subsequent period for conclusion. Workload demands and staffing limitations of
either party may affect the completion of the actions in this Agreement or the more
specific review topics. The Agreement in no way supersedes or relieves the NDPSC or
OSM of any responsibilities under the OSM approved State Program, or SMCRA.
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Parties

The Parties to this Agreement are the North Dakota Public Service Commission,
Abandoned Mine Lands Division, whose address is 600 E. Boulevard, Dept. 408,
Bismarck, North Dakota 58505-0480 and the Office of Surface Mining, Casper Field
Office, whose address is Post Office Box 11018, Casper, Wyoming 82602.

Objectives

The purpose of this oversight agreement between CFO and NDPSC is to:

Enforce the requirements of SMCRA;

Foster mutual respect in carrying out the requirements of SMCRA;

Assure performance topics reflect OSM and State priorities;

Consider impacts on State resources needed to participate in and support CFO’s

oversight effort;

e Measure program effectiveness using on-the-ground, performance-based results
as the principal focus of program evaluation and documentation;

e Support NDPSC in carrying out its approved Title IV program;

e Focus on technical assistance and a programmatic review instead of a detailed
project specific evaluation;

e Provide timely response on requests for assistance and plan amendments;

e Provide for CFO and NDPSC peer review of oversight reports;

e Ensure compliance with the National Environmental Policy Act (NEPA) while
avoiding unnecessary construction delays;

e Ensure that limited resources available to both agencies are used in the most

efficient and effective ways.

ANNUAL EVALUATIONS

Background

Upon approval of the State AML Reclamation Plan, OSM assumed an oversight
role in North Dakota. As part of this oversight, CFO conducts an annual
enhancement and performance review, provides assistance to the State, and
prepares annual evaluation reports to keep the public and Congress informed of
the State’s success in implementing SMCRA and the approved AML Reclamation
Plan.

AML Oversight in North Dakota will focus on:
e Measuring the on-the-ground success of approved programs; and,

e Indentifying the need for financial, technical, and other program
assistance.



Oversight Review/Technical Assistance

Oversight will be accomplished through evaluations planned, implemented, and
documented jointly by staff from NDPSC and CFO. State participation in the
evaluations will ensure that any misinterpretations will be kept to a minimum.
Evaluations of selected review topics will be conducted throughout the evaluation
year, The draft Annual Evaluation Report, summarizing the evaluations, will be
provided to NDPSC by August 30 of the applicable evaluation year period for
review and comment before the preparation of the final Annual Evaluation
Report.

Topics Identified for Evaluation

Both parties have prioritized the following standard review topics for oversight
evaluation.

e Overall Reclamation Success - OSM, in cooperation with NDPSC, will
evaluate construction projects to compare the completed project with the
approved scope of work and final reclamation success. At least one non-
emergency AML project completed during the current evaluation year will
be inspected. One major maintenance project completed during the
current evaluation year will be inspected. In addition, one of the total
AML non-emergency projects completed during the previous two
evaluation years will be inspected.

e AML Emergency Investigation and Abatement Efforts — OSM, in
cooperation with NDPSC, will review all files of AML emergency
complaints received during the evaluation year to compare the State’s
response to the problem presented and the completed project with the
original scope of work,

e AML Grant Fiscal and Administrative Controls — OSM, in cooperation
with NDPSC, will evaluate grant drawdowns and disbursement,
submission of grant applications and reporting, receipt/disposition of
program income, property inventory and disposal per OSM Directive
GMT- (the Federal Assistance Manual). Audit findings pursuant to OMB
Circular A-133 will be evaluated and resolved per OSM Directive GMT-
10. The evaluation will ensure the State’s accounting system(s) and
internal control systems(s) are adequate to ensure accountability and
responsibility for expenditure of AML funds, the evaluation will also
assure continuous program operations are maintained.

e Abandoned Mine Land Inventory System (AMLIS) — OSM, in
cooperation with NDPSC, will assure that the information entered into
AMLIS agrees with information in the NDPSC files. OSM and NDPSC
will annually review a random sample of Problem Area Descriptions
(PADs) to determine if the information entered into AMLIS agrees with
information in the PAD.
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e Public Outreach (Citizen Input/Concerns) - OSM and NDPSC are
committed to continuously interacting with citizen, environmental, and
industrial organizations. As part of the project approval process, NDPSC
places public notices in local newspapers describing the project, and
offering input either through face-to-face meetings or through
correspondence. NDPSC further maintains a mailing list of organizations
and individuals who have previously participated in the Abandoned Mine
Lands Program. During the evaluation year, NDPSC requests input from
these groups/individuals, and encourages them to provide suggestions for
program review. Draft performance agreements and Annual Reports are
posted on OSM’s website. Groups and individuals are further encouraged
to provide suggestions for further program improvement, In addition,
NDPSC staff and CFO staff are available to meet with individual citizens
or organizations at any time during the evaluation year. NDPSC routinely
participates in these meetings. The public review file in the NDPSC will
contain a record of any of these meetings. Each individual and
organization will also receive a copy of the final report, NDPSC and CFO
encourage citizen groups to request and schedule meetings related to
specific issues. Other opportunities for public outreach throughout the
evaluation year will be pursued as appropriate,

INFORMATION EXCHANGE

CFO and NDPSC agree that exchange of information is critical to the oversight process.
CFO needs State information to:

e Complete day-to-day oversight activities;

e Respond to periodic inquiries from the public and Congress about the status of the
program;

e Provide data to satisfy OSM oversight reporting requirements; and,

e Continue funding for the State AML Reclamation Program through SMCRA
grants.

The CFO staff has access to AMLIS through OSM’s Wide Area Network. This provides
direct access to information about AML sites from the time the State indentifies them and
places them on the inventory. Review teams and CFO may need other information from
data systems maintained by NDPSC.

EXCHANGE OF DOCUMENTS

Access to AMLIS has eliminated the need for the State to routinely submit inventory
forms. Other documents as listed below are essential for oversight. CFO and NDPSC
will exchange these documents as specified or when they are completed.

NDPSC will provide the following documents to CFO:
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Proposed and final changes to State statutes or State regulations;
Written or verbal requests for technical assistance;
Internal memoranda that assign reclamation projects to specific grants or transfer
projects between grants;
Revisions to the State AML Reclamation Plan;
Updated charts and/or tables needed for completion of Annual Evaluation Report;
and
For each coal reclamation project:

o A complete Environmental Assessment (EA) or Categorical Exclusion;

o Project eligibility determination pursuant to 30 CFR 874.12;

o Consultation results with U.S. Fish and Wildlife Service;

o Documentation of project concurrence from the North Dakota State
Historic Preservation Officer; and,
A Problem Area Data Sheet (PAD) with each request. If the site is already
in AMLIS, the PAD can be eliminated.

O

CFO will provide the following documents to NDPSC:

Any required chart and/or tables (to be updated by NDPSC) needed for
completion of the Annual Evaluation Report;

Annual Evaluation Report — The draft Annual Evaluation report will be prepared
and forwarded to the State for review and comment within 45 days of the close of
each evaluation year. The State will have 30 days to provide comments to OSM;
Federal court decisions relating to challenges to Federal law or regulations;
Detailed final Annual Oversight Evaluation reports;

Copies of Federal Register notices relating to changes in Federal rules;
Authorizations to Proceed for each approved project;

Findings of No Significant Impacts;

Federal statutory or regulatory amendments;

OSM policy documents;

Technical assistance reports; and,

AML Reclamation Plan amendment decisions.

ANNUAL EVALUATION REPORT TABLES

NDPSC agrees to keep the data in AMLIS current. CFO, with assistance from
NDPSC, will prepare a table of accomplishments in the annual evaluation report
using information from this system.

INNOVATIVE STATE ACTIONS

OSM Directive AML-22 provides that oversight will recognize innovative
approaches in areas such as:

Reclamation (including wildlife and wetlands enhancement);
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e Training;
Communications;
Cost savings;
Accounting; and,
Grants management

To identify these accomplishments, the oversight evaluation will incorporate provisions
to highlight any activities that would qualify as innovative approaches. Additionally,
NDPSC will identify and report to CFO any activities they believe deserve recognition in
the Annual Evaluation Report.

VII. PROJECT INSPECTIONS

In addition to site selection criteria used for evaluation of overall reclamation
success, CFO reserves the right to conduct additional inspections based on the
professional judgment of CFO and NDPSC staff.

VIII. PLAN TO RESOLVE ISSUES

Each party agrees to promptly notify (verbally) the other of any alleged issues that
may arise as the result of, but not limited to, the State AML Reclamation Plan,
Federal grant requirements, the Performance Agreement, or public comment.
Each party agrees to make a good faith effort to resolve such issues, and as
appropriate develop corrective plans.

IX. TERMS OF AGREEMENT

The Parties agree that this Agreement may be amended in writing at any time
through the mutual agreement of both parties, and remains in effect in its current
form until such amendment. This Agreement may be terminated in whole or in
part in writing by either party in the event of substantial failure by the other party
to fulfill the terms of this Agreement. However, no such termination shall be
affected until the parties have attempted to resolve the alleged failures. The
parties agree to revisit this Agreement annually and confirm any public input on
oversight and agree to modify this Agreement appropriately.

Since the oversight review and technical assistance processes are continuous and not
limited to one year, this Agreement contains the basic framework of oversight/technical
assistance activities in North Dakota until it is amended or terminated. Both parties may
amend this Agreement at any time to meet the objectives of Directive AML-22.
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Signed in agreement by the parties this (p day of / JLYH 2012.
For the North Dakota Public For the Office of Surface
Service Commission Mining
Jinst Deutsch, Director Jeffrey@léischman, Director
ML Division OSM/Casper Field Office

North Dakota Public Service Commission



