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T. BACKGROUND 


In April 1980, the Secretary of the U. S. Department of the Interior approved Montana's 
permanent regulatory program under the provisions of the Federal Surface Mining 
Control and Reclamation Act (SMCRA). With that approval, the State of Montana 
assumed primary authority for regulating surface mining activities within the State. The 
Montana Depat1ment of Environmental Quality (MTDEQ) through the Industrial and 
Energy Minerals Bureau (IEMB) administers the permanent regulatory program. IEMB 
has two offices located in Helena and Billings, Montana. As provided by SMCRA, 
following program approval, the Office of Surface Mining (OSM) is responsible for 
overseeing the State's administration of its approved program. The Casper Field Office 
(CFO), under the Western Region (WR), carries out this responsibility. 

II. OVERVIEW 

To measure the State's success in meeting the environmental protection goals of SMCRA, 
OSM and MTDEQ have cooperatively developed this Regulatory Performance 
Agreem~nt. The Agreement focuses on measuring on-the-ground success of the 
approved program and identifying the need for financial, technical, and other program 
assistance. OSM'Directive REG -8, Oversight oISlale RegulalDlY Programs, dated 
December 21,2006, forms the basis fOI' this Agreement. 

OSM is also committed to providing technical assistance to MTDEQ in resolving 
complex site-specific issues. The oversight review and technical assistance efforts may" 
blend in many instances where MTDEQ and OSM are working together to resolve 
program issues. 

Oversight review and technical assistance processes are continuous and not limited to 
one year. This Agreement contains the basic framework for oversight/technical 
assistance activities in Montana for the period ofJuly 1,2010 to June 30, 2011, 
Evaluation Year 2011 (EY 2011). Both paI1ies may amend this Agreement at any time 
to include additional review topics or technical assistance requests during the evaluation 
pedod. This arrangement will also provide the necessary flexibility to include 
unforeseen program problems as review topics at any time. Issues identified in topical 
reviews or technical assistance requests that warrant further consid(fration may be 
included in this Agreement. Any evaluation topic or technical assistance request not 
completed during the evaluation period will move into the subsequent period for 
conclusion. Workload demands and staffing limitations of either party may affect 
completion of actions in this agreement. The Agreement in no way supersedes or 
relieves MTDEQ or OSM of any responsibilities under previous cooperative 
agreements, MOU's, working agreements, the OSM approved State Program, and 
SMCRA. 
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III. OVERSIGHT REVIEW PROCEDURESrrECHNICAL ASSISTANCE 

Each. agency will assign at least one staff member to jointly lead the evaluation of each 
selected review topic. The team leaders will determine the need for other staff as part of 
the evaluation design process. They will establish the period for evaluation and the 
completion schedule for the detailed evaluation report. 

A. Oversight Review Topics 

The oversight review topics for EY 2011, including technical assistance initiatives, are: 

Off-Site Impacts - OSM will continue to use MTDEQ inspection data and observations 
from random sample inspections to evaluate off-site impacts associated with permitted 
and bond forfeiture sites. . 

Off-site impacts are anything resulting from surface coal mining and reclamation 
activity or operations that cause negative effects on resources (people, land, water 
or structures). Off-site impacts will be reported in the oversight report. An 
opportunity exists where the State and- OSM may agree to jointly coHect 
information on off-site impacts. The source for collecting off-site impact 
information has been State inspections, OSM oversight inspections, mine site 
visits, citizen complaints, and special oversight studies. The State is being 
encouraged to participate in the identification of off-site impacts and to discuss 
these impacts as they are identified, rather than waiting until the Oversight report is 
drafted for comments. 

Positive impacts resulting from mining and reclamation activities and operations should 
be reported as an achievement in the oversight repOli and not included in Table 4 to avoid 
misunderstanding. 

Reclamation Success - OSM will compare and evaluate the number of acres being 
mined to the number of acres being reclaimed pursuant to OSM Directive REG-S. The 
evaluation will acknowledge the effectiveness of reclamation in reducing the State's 
overall reclamation bond liability. The effect of various stages of reclamation, 
accomplished in accordance with State- and mine-specific requirements and realities, 
including all phases of bond release wil1 be considered. 

Customer Service - Each evaluation year, OSM will monitor MTDEQ's customer 
service. Areas to be evaluated are bond releases and citizen complaints. OSM and 
MTDEQ will evaluate MTDEQ's outreach and interaction with the public and 
adjacent land owners during bond release actions and citizen complaint resolution. 
The standards will be the notification requirements identified jn the approved 
Montana coal program as well as the responsiveness ofMTDEQ to citizen's 
concerns. 
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Contemporaneolls Reclamation - OSM will evaluate reclamation plans of approved 
pennits to determine compliance with contemporaneous reclamation requirements, as 
defined by State program rules. In instances where MTDEQ has granted waivers for 
contemporaneous reclamation requirements, the methodology for approving the waivers 
will be reviewed. OSM will conduct inspections of active mining sites to ensure that 
reclamation is being conducted according to contemporaneous reclamation requirements 
of the approved reclamation plans. 

Maintenance of the Approved Program M In cooperation with OSM, MTDEQ has 
developed program amendments to resolve program deficiencies and satisfy its 
outstanding 30 CFR 732 notifications. OSM will process such revisions to ensure that 
the States approved program is consistent with the Federal program. OSM will compare 
and identify any changes to the Montana program that have not been reviewed and 
approved by OSM as being as effective as the requirements ofSMCRA. 

Financial Administration - OSM and MTDEQ will evaluate property inventory during 
EY 2011 and A-l33 Audits during BY 2011. OSM Financial Specialist will be 
conducting this review with DEQ financial staff. 

Special Study Topics - During EY 2011; OSM will conduct two special studies: 

1. 	 Surface and Groundwater Monitoring - OSM will evaluate surface and 
groundwater monitoring requirements of approved permits to determine 

. compliance with hydrologic monitoring requirements, as defined by State 
program rules. In cooperation with MTDEQ staff, OSM will evaluate 20 
percent of all active coal mine pelmits to determine compliance with 
hydrologic monitoring requirements. In partnership with MTDEQ staff, OSM 
will determine the overall effectiveness of surface and groundwater 
monitoring based on l) the parameters monitored; 2) the utilization of 
monitoring data for substantiating requirements for Montana phase IV bond, 
release; and 3) the utilization of monitoring data for recognizing any trends 
that could influence future mining and reclamation practices. 

2. 	 MTDEQ's Process for Satisfying Provisions of the Clean Water Act (CWA)
As pari ofOSM's "Immediate Stream Protection Measures," OSM will 
evaluate MTDEQ's process of coordinating issuance ofthe various permits 
and authorizations required under SMCRA and the CWA. The evaluation will 
ensure effective and coordinated compliance by the State and Federal agencies 
responsible for implementing provisions of the CW A. 

B. 	Oversight Inspections 

OSM will conduct a minimum number of inspections equal to twenty-five percent of 
the total number of inspectable units. One third of those inspections will be complete 
oversight inspections. Montana has a total of 15 inspectable units. During EY 2011, 
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OSM will conduct a minimum of one complete oversight inspection and three partial 
oversight inspections. At least one of the oversight inspections will be an independent 
OSM inspection. Independent inspections may consist of paliial or complete 
inspections. 

The purpose of the inspections and field site evaluations, as specified in OSM 
Directive REG-8, will be to evaluate the State's effectiveness in implementing it's 
inspection and enforcement (1&E) program, reclamation success and identifying any 
off-site impacts. Evaluation of the State's effectiveness will be accomplished during 
OSM's Sample Inspections and other mine site visits, as well as reviewing inspection 
reports and enforcement actions. Reclamation success will be evaluated based on field 
and permit review of AOC, land capability, hydrologic reclamation, and 
contemporaneous reclamation. 

The following summarizes the types of inspections that will be conducted during the 
evaluation period: 

Sample Inspections - CFO will conduct complete, partial, and bond release 
inspections to evaluate the general effectiveness of the State's administration of its 
approved surface milling regulatory program. Complete inspections will be done 
by selecting permits for review that have not been inspected by OSM in the past 
two years. 

Bond Release Inspections - CFO will evaluate and report on the effectiveness of 
reclamation success during bond release, with special emphasis on final bond 
release. 

Special Study Inspections - CFO will conduct inspections that peliain to certain 
aspects of the State's approved program. Inspections will be done to assess the 
State's effectiveness in administering specific palis of its program. Subject to the 
availability of resources, special study inspections will continue to be performed 
in areas that CFO feels merit special attention or upon the State's request. 

During EY 2011, CFO will conduct inspections of active mining sites to ensme 
that reclamation is being conducted according to the contemporaneous 
reclamation requirements of the approved reclamation plans. 

Miscellaneous Inspections - In addition, CFO may conduct inspections where: 

• 	 there is potential imminent danger to public safety and/or imminent harm to 
the environment; 

• 	 there are citizens' complaints filed with the CFO; 
• 	 there are bond releases on Federal lands; and, 
• 	 there is a need to evaluate the effectiveness of the State program in protecting 

the environment and public from negative off-site impacts. 
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C. Data & I~formation Exchange 

CFO and MTDEQ agree that exchange of infOlmation is critical to the oversight process. 
State information is needed by OSM to complete day-to-day oversight activities, to 
maintain the nationwide Inspection & Enforcement Tracking System's inspectable units 
list, and to provide data to satisfy OSM's oversight reporting requirements. 

MTDEQ agrees to provide State data to CFO for completion of Government Performance 
and Review Act (GPRA) data requirements and Tables 2 -11 of the Annual Evaluation 
Report. Formats for the Tables are contained in OSM Oversight Directive REG-S. 
Additionally, MT-DEQ agrees to provide CFO with other data used to evaluate 
contemporaneous reclamation. This data will include, at a minimum; the number of acres 
disturbed by mining practices for each individual mine permit and the number of acres re
soiled and seeded for each individual mine permit. MTDEQ will provide the data to CFO 
by the end of the evaluation period. 

In addition to data collected from oversight inspections, MTDEQ shall provide inspection 
reports to CFO adequately describing (1) general conditions of the lands under the pelmit 
and license; (2) manners in which operations are being conducted; and (3) whether the 
operator is complying with applicable performance and reclamation requirements 
(Cooperative Agreement, Alticle VI: Inspections). OSM and MTDEQ shall promptly 
notify each other of all violations of applicable laws, regulations, orders, or approved 

, mining plans and permits subject to this Agreement, and of all actions taken with respect 
to such violations (Cooperative Agreement, Article VII: Enforcement). The information 
from State inspection repOlts and enforcement actions will be used in determining the 
existence of any possible off-site impacts and to complete the oversight evaluation report. 
Other information may be required from data systems maintained by MTDEQ staff. 

All grant information and correspondence must come through the Casper Field Office 
before going to the designated OSM Grant SpeciaJists. 

Both CFO and MTDEQ agree to cooperatively develop adequate information to ensure 
proper evaluations for measuring and reporting the results of bond releases. 

D. PJ'oblem Resolution 

One main objective of OSM's oversight of State programs is to resolve identified 
problems as expeditiously as possible. CFO and MTDEQ will focus resources on 
resolving any problems that are identified during oversight review. Issues identified may 
be resolved tlu'ough action plans. However, selected issues may require modified 
procedures to ensure prompt resolution. These procedures will be developed jointly by 
MTDEQ and CFO on a case-by-case basis. CFO will report resolved problems and 
incremental improvements toward resolving problems, as well as any new issues, in the 
Annual Evaluation Report. 
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IV. PUBLIC OUTREACH 

OSM and MTDEQ are cammitted to' interacting with citizen, environmental, and industry 
arganizatians 011 a cantinuing basis. CFO maintains a mailing list af arganizatians and 
inoividuals who. ilave previausly pai"ticipateo in regulatary activities. These 
graups/i'ndividuals will be requestcq to, pravide input intaove'rsight activit ie's throughaut 
the evaluatian year and are encauraged to' provide suggestians far improvement af future 
ai1l1ual evaluatian reparts and perfarmance agreements. CFO will past these dacuments 
an the OSM website to' encaurage public pa'):ticipatian. In additian, CFO staff will be 
available to' meet with individual Citizensar arganizatians at any time during the 
evaluatian year. MTDEQ will be invited to' p~rtidpate in these meetings and a recard af 
the meetings will be placed in OSM's public review file. OSM encaurages graups to' 
request aiHl schedule meetings related to' specific issues. Other appartunities fal"pliblic 
autr.each will lie pursued thraughaut the evaliIatian yeai', as apprapl'iate. 

V. INNOVATIVE STATE ACTIONS 

REG-8 has added recagnitian far iI1l1avative approaches related to' managerial efficiency, 
prablem resalutian, enviranmental protectian, and pragram implemeiltatian as areparting 
element. Additionally, MTDEQ \vill identify and report to' CFO, an an angaing basis, 
any activities that in its-judgment deserve recagnitia,n. Activities identified by either 
OSM 0.1' MTDEQ ,,,,ill be discussed in the Annual Evaluatian Repart. 

VI. CITIZEN COMPLAINTS 

CFO will process citizen camplaints using the procedures in OSM Directive INE-24, 
as amended. 

SIGNATURES: fJ.-. ~_ 

Signed in agreement by the parties this /'5 day af c..I-€C£'NBefl...... 2010. 


Far the Mantana Department Far the Office af Surface 

af Enyironmental Quality Mining 


~2~_---Edward Calem~n, Chief Jeffre leisehman, Directar 

MTDEQ / Industrial and Energy Minerals OSM Casper Field Office 
Bureau 
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